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Introduction

VAUNET - the Association of Private Media - would like to express its gratitude for the
opportunity to comment on the European Commission’s proposal for a regulation on digital
networks, known as the Digital Networks Act (DNA). VAUNET is the umbrella organization
for the private audiovisual media sector in Germany. The diverse business activities of its
approximately 160 membersinclude TV, radio, web and streaming services. The trade
association aims to foster acceptance of the political and economic concerns of the
audiovisual media sector at both national and European level, as well as to raise awareness
of the sector’s significant socio-political and cultural importance in the digital age.

The media industry, with its audio and audiovisual offerings, is one of the sectors that
relies heavily on the availability of high-quality, reliable and secure connectivity for the
distribution of its content. At the same time, media is the key driver for technical
innovation and is an important factor for attractiveness and end-user demand of
highspeed internet connections.

Furthermore, European competitiveness and social issues are closely linked to modern
communications infrastructure.

Without a reliable, high-quality infrastructure for distributing their content, media
companies cannot fulfil their social responsibility to contribute to the formation of public
opinion - and thereby to the strengthening of democracy in Europe - through trustworthy
information (and entertainment) that has been professionally researched and editorially
prepared by journalists.

In this position paper, VAUNET sets out its position on the most important aspects of the
DNA from the association’s perspective.

A. No network fees -no provision establishing a facility for “voluntary” conciliation

B. Radio in cars - further action needed to safeguard principal access to radio in
cars

C. Copper switch-off - don't risk information connectivity

Spectrum policy is also cultural policy

E. General authorization - Content Delivery Networks are not telcos
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A. No network fees - No Facility for ,voluntary” conciliation (Art. 192 DNA)

Art. 192 DNA sets up a regulator-managed dispute process regarding technical and
commercial matters of ‘the ecosystem’that can pressure providers into agreements
and indirectly advance the case for network fees, even if it stops short of mandating
them directly.

Being invited to a conciliatory meeting by a regulator is only voluntary in theory. In fact, it
will be hard for any undertaking not to accept such an invitation as most companies
generally strive to maintain good relations with all regulators. This may also stern from
additional concerns about the de facto impact of declining such an invitation, quite apart
from the question of its legal binding nature.

The outcome of conciliation always depends in part on the relative strength of the
negotiating parties. The presence of a mediator does little to change this. When very large,
market-dominant companies that control essential infrastructure meet with companies
from a healthy diversified market, which are dependent on them, to negotiate prices, this
will very rarely result in the status quo being maintained. Rather, it will lead to rising prices
and disbalance the interconnection-market, which according to BEREC, is very well
functioning.

The proposed reqgulation is clearly based on the long-debated 'network fees’ that have been
unjustifiably requested by very large telecoms network operators with significant market
power. These fees were supposedly aimed at a small number of business models that
consume very large volumes of data.

Whilst media companies have hitherto been able to point to legal implementation
difficulties and the associated uncertainty of the idea, the situation is different with the
Commission’s proposal.

The proposed scope of application, defined by the term “closely related sectors” is difficult
to pin down and potentially very broad. Recital (374) mentions content providers as an
example for sectors that are closely related to the electronic communications services
sector. This brings the journalistic work of media companies and its distribution from the
sidelines into the spotlight of telecommunications regulation.

Private media companies are under considerable pressure to secure refinancing. Whilst
advertising budgets are increasingly being diverted to non-European and largely
unregulated gatekeeper platforms, the costs of high-quality, professionally researched and
produced journalistic content continue to rise. Their content, which is relevant to
democracy and society - and which also makes an effective contribution to combating the
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increasingly rampant spread of misinformation and disinformation - would come under
even greater pressure as a result of the 'voluntary’ conciliation processes described above.

VAUNET maintains its view that network fees - like the conciliation facility - are
disproportionate and should not be introduced.

To avoid the previously described unwanted consequences for media service providers,
content services as e.g. VOD-services at least have to be clearly out of the scope of the
conciliation process as well as being exempted from the DNA in general.

Even if thisisimplemented, further safequards will be required to ensure that any
payments agreed uponin a conciliation are not passed on to media companies that use the
services of the parties to the conciliation for distribution purposes.

B. Radio in Cars - further action needed (Art. 112 DNA)

Article 112, read together with Annex V No. 3, requires that every car radio receiver in
a new car has to be capable of receiving at least radio services provided via digital
terrestrial radio broadcasting. In practice, it preserves access to broadcast radio in
cars but with limited effectiveness due to its scope.

VAUNET very much welcomes that the DNA-proposal, like the EECC before it, recognizes
radio reception in cars as essential for a variety of socially relevant reasons.

The provision in Article 112 and Annex V, No. 3 of the DNA proposal remains relevant.
However, it does not go far enough and needs to be adapted to the reality that has changed
since its adoption in the EECC. This must be done in two ways:

In view of actual developments in the automotive sector, it is no longer sufficient to
regulate merely the technical interoperability of receivers installed in cars. More and more
car manufacturers are bringing models onto the market that no longer contain a radio at all.
Against this background, Article 112 DNA is no longer suitable for ensuring, for example,
rapid and reliable crisis communication. It is therefore imperative to mandate the
installation of radio receivers in all relevant vehicle classes.

In addition to its scope, the provision should also be re-designed to be future-proof. Radio
content isreceived and consumed in very different ways across Europe. In many Member
States of the Union, the digitization of this sector (including from a reqgulatory perspective)
has not yet progressed far enough for the provision to be effective in its current form. In
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other Member States, digital reception - whether via digital terrestrial broadcasting signals
or via Internet Protocol (IP) - is already standard practice or is gaining ground.

A future-proof design of the DNA could address this and ensure technology-neutral
reception, especially important for radio including the terrestrial transmission.
Consequently, it is also conceivable to specify the most widely used standard in each
Member State.

C. Copper switch-off - don’t risk information connectivity (Art. 53-61DNA)

Articles 53-61establish a staged EU-wide copper switch-off regime: copper networks
must be mapped into switch-off areas, transition plans must be notified, switch-off is
triggered once fibre coverage (‘premises passed’) and affordable replacement
services are in place.

VAUNET generally welcomes the approach of a rule-based and orderly transition from
copper to fibre networks. Without appropriate regulation, this could lead to massive
restrictions, particularly on freedom of expression and freedom of information, as wellas a
loss of reach for commercial media offerings.

To prevent this, the criteria on which the transition is based are crucial. Art. 57 DNA uses
the ‘premises passed'ratio as a key criterion, even though the draft legislation defines this
as a situation where an actual connection can be established within four weeks upon
request. This poses risks to fundamental communication rights. Particularly in urban areas,
where the step from ‘premises passed’ to actual usability is a major (technical) and time-
consuming one due to the complex in-house cabling, this reqgulation is likely to result in
regular connectivity losses.

Telecommunications networks form the basis of modern communication as the
distribution of content, including news and information, as well as social participation.
Television and radio remain among the main channels through which the public consumes
entertainment and professional journalism. As the use of mobile internet access varies
across different age groups, a temporary disruption to an individual's access to the flow of
information also has an age-related dimension.

There is no doubt that the orderly transition to modern fibre-optic connectivity is an
economically important goal - not least for media providers. However, the path to this goal
should not, unless absolutely necessary, risk accepting social and democratic
disadvantages.
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To avoid this, the criterion for migration must be a high FTTH penetration rate rather than
the ratio of ‘premises passed'’. As both the roll-out of fibre-optic networks and the
availability of alternative means of receiving media content (e.g. HFC, satellite, terrestrial)
vary from one Member State to another, the question of migration - and in particular the
criteriato be applied - could even be left to the Member States.

D. Spectrum policy is also cultural policy (Art. 13-32 DNA)

Articles 13-32 DNA set out the EU framework for radio spectrum management. They
cover how spectrum is authorized, assigned, renewed, shared, and coordinated
across Member States. The aim is to make spectrum use more predictable, efficient,
and more harmonized in the EU.

Overall, VAUNET deeply regrets that the importance of telecommunications networks for
freedom of expression, freedom of information, Europe’s cultural and linguistic diversity,
and media pluralism is not given the same recognition and priority in the DNA as it is in the
currently applicable EECC. Nevertheless, parts of these aspects are mentioned in the
recitals and in Article 16 DNA.

The multi-stage process of spectrum management at international, EU and Member State
level has proven effective in safequarding cultural and linquistic diversity, as well as media
pluralism, in Europe. It is precisely the involvement of the Member States that enables the
distribution of competencesin the cultural and media sectors to be taken into account at
the final stage, particularly with regard to broadcasting.

In the DNA proposal(part IV) we see a centralization approach that does not only raise
doubts about compatibility with the subsidiarity principle. Seeing spectrum as a common
European source under shared competence, the Union spectrum strategy, the harmonized
assignment of radio spectrum and the single market procedure that limits the scope for
action of NRAs and centralizes the final decision at the European Commission raises
concerns that, particularly in the broadcasting sector - which tends to have a national
focus, and not only in the case of radio, even aregional and local one - it will no longer be
possible to implement regulation that is tailored to specific needs and takes cultural
aspectsinto account in the same way as it is today.

Additionally, skipping the democratic legitimation by letting out the parliament of the
process set out in Art. 17 DNA is a serious issue that should be resolved during the
legislative process.
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E. General authorization - Content Delivery Networks are not telcos (Art. 9-12 DNA)

Articles 9-12 DNA establish the general authorization framework, including a single-
passport approach and related notification, resilience, and preparedness
requirements for covered providers.

On-demand audiovisual media service providers help to reduce traffic on
telecommunications networks not only by consistently developing and implementing
modern data compression methods, but also by deploying their own or utilizing third-party
content delivery networks (CDNs). With CDNs, content is made available for retrieval on the
networks in such a way that the data paths to end users are significantly shortened and, for
example, catalogue updates can be carried out specifically during off-peak periods with
lower traffic.

Whilst under the currently applicable EECC, CDNs could be used without prior
authorization, this is changing due to the DNA’s single passport approach that includes
information society services available to the public.

Notification requirements as well as resilience and preparedness specifications, thus
increase the compliance burden precisely for those providers and users who contribute to
relieving the strain on networks and thereby to a more efficient and environmentally
friendly use of telecommunications networks - even though due to different risks they do
not require the same level of requlation as companies traditionally active in the telecoms
regulatory field.

The DNA must not blur the line between electronic communications and content service
providers. For audiovisual and VOD providers operating (pan-European) CDN architectures,
the key issue is not only simplification for telecom operators, but whether the new
framework changes the requlatory perimeter in ways that create spillover obligations for
non-telco actors.

Instead, the DNA should state clearly that the Single Passport Procedure applies to actual
providers of electronic communications networks and services only and does not alter the
exclusion of content services from telecom-style market-entry regulation.

Any resilience, preparedness, information-gathering, or interconnection-related
mechanisms should remain strictly proportionate and should not open the backdoor for
regulating content providers.
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