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I. Preliminary remarks

VAUNET is the umbrella organisation of private media providers in Germany. It represents
over 160 companies that provide private commercial radio, television and online services
with journalistic and editorial content. VAUNET's members enrich Germany's and Europe’s
media landscape with diversity, creativity and innovation.

Alis a key technology for private audio and audiovisual media providers. Its use will promote
creativity and innovation. It also promises efficiency gains during conception, production,
marketing and distribution of media content. However, there are also risks. VAUNET is
therefore committed to a trustworthy use of Al. Many of VAUNET's member companies have
developed own company Al quidelines.

In Art. 50 (4) Al-Act, the European legislator has established transparency obligations for
synthetically generated or edited content, in particular for deepfakes. Deployer of Al sys-
tems that generate or manipulate image, sound or video content that is a deepfake shall dis-
close that it has been generated or manipulated using Al. This information shall be provided
to the natural persons concerned in a clear and distinguishable manner at the latest at the
time of the first exposure. Art. 3 No. 60 Al-Act furthermore defines deepfakes as Al-gener-
ated or manipulated image, audio or video content that resembles existing persons, objects,
places, entities or events and would falsely appear to a person to be authentic or truthful.

VAUNET fully supports Art. 50 Al-Acts purpose to protect the integrity of the information
ecosystem, including combatting misinformation, manipulation, fraud and identity fraud
(see Recital 133). The spread of dis- and misinformation via Al-generated content, especially
unlawfully and with the intention of deceiving created deepfakes, undermines trust in the
media and in democratic discourse. It is therefore vital to ensure that users can continue to
trust what they read, see and hear. Meaningful transparency can be one good step for this.

However, the provisions of Art. 50 Al-Act risk overregulation in practise, jeopardising the
innovative and efficient use of Al and the competitiveness of private media providers: Legal
and practical questions for private media arise above all from the breadth of the deepfake
conceptin Art. 3 No. 60 Al-Act, which neither allows for a differentiation between a creator
acting with the intention of deception and professional journalistic-editorial media, nor pro-
vides for a distinction between the content created. A manipulated and misinformative
video with a political reference is thus treated the same as simple Al-generated landscape
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photos. In addition, the merely assisting use of Al could also trigger a transparency obliga-
tion, so that many cases could be covered without justification and contrary to the purpose
of the law.

With this position paper, VAUNET is contributing to a media-oriented application of Art. 3
No. 80 and 50 Al-Act that is risk-based and combines the legitimate interests of private me-
dia in flexibility and scalability with the purpose of the transparency obligations.

VAUNET is hereby supporting the EU Al office in the drafting of a code of practice in accord-
ance with Art. 50 (7) Ai-Act and is promoting a transparent process that involves all stake-
holders.

Il. Al use cases by audio and audiovisual media providers

Al is used or tested by media outlets in many ways and along the entire value chain. This ap-
plies not only to the conception and production phase, but also to the post-production and
distribution of the content.

Alisused in some cases by own or third-party Al-systems with models that may be specially
adapted to the needs of media. However, third-party Al systems(e.g. ChatGPT or Perplexity)
are often incorporated into existing company structures via licensing.

The following areas of application should be given particular attention in the discussion of
transparency obligations:

e Use of Al in the production of fictional content: Al expands the creative leeway in
both the development and the production of fictional content. One example for this
is the production 'Neue Geschichten vom Pumuckl' (New Tales of Pumuckl). In this
production, the goblin's 'voice', i.e. the voice of the late Hans Clarin, was returned
with the help of Al after the consent of the relatives. However, regarding Art. 50 (4)
Al-Act, fictional content is only exempted from the transparency requirement if it is
evidently fictional. This highly indeterminate concept of evidence therefore deter-
mines a possible legal violation which could be punished by a fine. This could lead to
legal uncertainty which will inhibit innovation.

e Use of Al to improve accessibility: Al facilitates access to journalistic and editorial
media. Automatically generated subtitles and speech-based applications and syn-
chronisationsare important examples of this because they do not only enable access
for people with disabilities, but also allow media content to be used in other lan-
guages, some of which are regionally limited. Al-generated language versions of
documentaries, reports or films can also be used to provide media content for dif-
ferent cultural areas in a cost-efficient manner. Al therefore ensures that society
has access to broad variety of journalistic and editorial content. However, especially
regarding synchronisation, it is questionable whether the use of Al would have to be
labelled, given the breadth of the deepfake definition. The mentioned examples in-
stead illustrate that there is no objective need for transparency in these cases.

e Use of Al in post-production to support the creation of video and audio material:
In post-production, Al is used for tasks such as editing, cutting or rearranging the
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created video or audio material to enhance quality. Various Al systems can perform
tasks such as noise reduction, colour adjustments, or improvements to auditory
comprehensibility, eliminating the need for a time-consuming and costly creation of
new content. It is also common in the industry to shorten media content or adjust its
speed after recording. Al can also be used to support changes to comply with legal
requirements (e.qg. child protection requlations). The common thread among these
processes is that they do not substantially modify the content, thereby enabling or
replacing routine tasks. However, given the broad interpretation of the term “deep-
fake”, whichisundifferentiatedin thisrespect, this assistive use of Al would stillhave
to be disclosed without any regulatory necessity.

e Alin recommendation systems: Al is also used at the UX level, for example to pro-
vide personalised content recommendations. These offer considerable value, as
personalised content suggestions can be provided to users with greater accuracy
than with conventional recommendation algorithms, thus eliminating the need for
lengthy searches. Furthermore, Al has the potential to broaden the range of media
and providers. Art. 50 (1) Al-Act stipulates transparency obligations for Al systems
intended for direct interaction with natural persons, though the notion 'direct inter-
action'remains ambiguous.

e Al in news production: Al is used in news production to support journalists in their
daily work. For instance, Al can evaluate large amounts of data or assess the news
value of areport or enables the creation of texts and presentations that are then re-
viewed and finalised by a human editor. This assists editorial offices in research and
prioritising. Al therefore enhances the efficiency of news production, saving re-
sources, while creating scope for more in-depth analysis.

e The use of Al in image design: Al is used for image creation as well. Examples in-
clude symbolic images, themed images or images of landscapes. Previously, such
motifs or such overlays were created using conventional image creation software.
With Al systems, these images - obviously not created for the purpose of manipula-
tion - can now be generated automatically using simple text prompts. In this regard
Art. 50 Al-Act may result in significant contradictions: For example, a hamburger
that has been artificially created and then photographed to illustrate recipes, would
probably not require transparency, while the same motif, created using Al, would
possibly have to be labelled under Art. 50(4) Al-Act.

e The use of Al in radio production: In radio production, Al is primarily used as an as-
sistive tool. For example, speech-to-text transcription is used to efficiently process
interviews and reports, while text-to-speech technology is employed for automated
newsreaders and weather reports. Additionally, Al is employed to generate summar-
ies for social media posts. Also at this point, it isimportant to note that these Al tools
do not modify the content or the journalistic quality of the content. Therefore, label-
ling requirements for those Al-generated content could potentially be misleading
and unnecessary.
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lll. General considerations

In the light of the use cases mentioned above, the following general considerations should
be made:

1. A risk-based approach must be adopted - The concept of “deepfake” and the transpar-
ency obligations have to be interpreted narrowly

The obligation to provide transparency depends on the presence of a deepfake. Deepfakes
are defined as follows in Art. 3 Nr. 60 Al-Act:

‘deep fake’means Al-generated or manipulated image, audio or video content that re-
sembles existing persons, objects, places, entities or events and would falsely appear
to a person to be authentic or truthful.

In VAUNET's opinion, the notion “deepfake” in Art. 3 No. 60 and the subsequent Art. 50 Al-Act
must always be interpreted narrowly in accordance with the risk-based approach of the Al-
Act, especially when it comes to content generated by professional journalistic-editorial
media.

Recital 26 supports thisinterpretation. According to this, the Al-Actisintended to introduce
a proportionate and effective binding set of rules, that follows a clearly defined risk-based
approach. In particular,

“that approach should tailor the type and content of such rules to the intensity and
scope of the risks that Al systems can generate.”

The risk-based approach is confirmed by the European Commission's Guidelines on the def-
inition of Al-systems.” Although the intention of these guidelines is to assist providers in de-
termining whether a software system constitutes an Al-system, the considerations set out
should also be recognised to answer the question if the use of Al should be made transpar-
ent. In the Concluding Remarks of the guidelines, the EU Commission states(see para. 63):

"Only certain Al systems are subject to reqgulatory obligations and oversight under the
Al Act. The Al Act's risk-based approach means that only those systems giving rise to
the most significant risks to fundamental rights and freedoms will be subject to its
prohibitions laid down in Article 5 Al Act, its regulatory regime for high-risk Al systems
covered by Article 6 Al Act and its transparency requirements for a limited number of
pre-defined Al systems laid down in Article 50 Al Act. The vast majority of systems,
even if they qualify as Al systems within the meaning of Article 3 (1) Al Act, will not be
subject to any requlatory requirements under the Al Act.”

In summary, regulation through transparency or labelling is only necessary where a risk ex-
ists that the term 'deepfake'and Art. 50 (4) Al-Act are intended to prevent.

! See https://digital-strategy.ec.europa.eu/de/library/commission-publishes-guidelines-ai-system-definition-facilitate-
first-ai-acts-rules-application
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According to recitals 110, 133 and 136, the Al-Act aims to protect democratic values and pre-
vent negative effects on social discourse regarding the disadvantages associated with
deepfakes through disinformation by creating transparency rules.

However, content created and distributed by regulated journalistic-editorial media compa-
nies using Al-systems does not realise these risks.

In contrast, private media providers are particularly careful to ensure that Al is used in a
trustworthy, transparent and supervised manner. They contribute to the effective combat-
ing of disinformation and illegal deepfakes through fact-checking and professional, well-
founded journalism. Furthermore, many private broadcasters have proactively established
company guidelines to ensure security. In addition, private broadcasters in Germany are
subject to the supervision of independent state media authorities. Commercial broadcast-
ers furthermore require a licence for the purpose of providing broadcasting services and
must observe journalistic due diligence.?

Where there are no risks to the integrity of the information ecosystem and democratic dis-
course, there is no need for a broad interpretation of either the notion “deepfake” or the
transparency obligation. Codes of practice that implement Art. 50 Al-Act should take this
into account as the starting point for any interpretation.

2. No transparency requirements necessary if editorial control exists

VAUNET is of the opinion that, if the risk-based approach of the Al-Act is consistently ap-
plied, transparency within the meaning of Art. 50 (4) Al-Act is not necessary if private media,
acting as Al deployers, carry out a process of human review or editorial control or where a
natural or legal person holds editorial responsibility for the publication of the Al generated
content.

In such cases, the editorial safequards within the media outlet should be sufficient to fulfil
the protective purpose of Art. 50(4) Al-Act. This means that there is scope for leaving the
disclosure of the information that Al has been used to the free journalistic decision of the
media outlet.

This position is supported by Art. 50 (4) 2nd subparagraph Al-Act. According to this, press
publishers are not required to label news texts generated by Al if they ensure human review
in their editorial offices or provide editorial control mechanisms and ensure editorial ac-
countability.

There is no objective reason why this privilege should not also apply to professional audio
and audiovisual media if comparable control mechanisms are provided. This is especially
relevant given that private broadcasters are already subject to a licensing regime that en-
sures reliability.®

2 See Art. 52 Interstate Media Treaty (MStV); https://www.die-medienanstalten.de/fileadmin/user_up-
load/Rechtsgrundlagen/Gesetze_Staatsvertraege/Interstate_Media_Treaty_en.pdf
3

See Fn. 2.
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Art. 50 (4) Al-Act should therefore not lead to overregulation of professional media outlets
and their content if a final editorial check is in place. Furthermore, it is essential to ensure
regulatory fairness in comparison to press publishers.

3. Intent to harm or deceive must be considered as a determining factor

In VAUNET's view, the interpretation of Art. 50 Al-Act must differentiate the intention asso-
ciated with a deepfake, as defined in Art. 3 No. 60 Al-Act. Only those deepfakes that are pro-
duced and distributed with the intention of causing harm or deception(e.qg. to achieve disin-
formative or unlawful purposes) require regulation.

In addition to the risk-based approach of the Al-Act, the objective of the transparency re-
quirement in Art. 50 (4) Al-Act supports this legal assessment.

Transparency regarding the existence of a deepfake is intended to protect against fraud,
identity fraud and consumer deception'(see Recital 133). Fraud, identity fraud and consumer
deception however are addressing purposeful and intentional acting.

The wording of Art. 50 (4) Al-Act supports this interpretation. The transparency obligation
mainly relates to the provision of information that the image, sound or video content has
been artificially generated or that the content has been ‘manipulated'. The term ‘manipula-
tion'is commonly understood as “gaining an advantage over others to the detriment of third
parties”. This assumes that the law requires a purposeful and/or an intentional deception.

It is crucial to reflect this distinction in the interpretation of the transparency obligation,
particularly when considering the use of generative Al by journalistic and editorial media ver-
sus private actors using Al to create synthetic content with the intent to deceive or harm
others. However, a broad labelling or transparency requirement for all Al-assisted modifica-
tions, irrespective of the intention to deceive or harm, would lead to an excessive regulatory
measure that might adversely impact public trust in established media outlets.

At the same time, the objections of Art. 50 Al-Act could be undermined if content created
with the help of Al and published under journalistic and editorial control and responsibility
were labelled the same way as content created with the intention of deceiving or harming.

4. No transparency needed when Al is used only in an assistive role

The definition of the term “deepfake” in Art. 3 No. 60 Al-Act does not explicitly consider the
degree of influence that Al has played during the creation or modifying of media content.

This could lead to the interpretation that even a purely supportive or assistive Al use could
be classified as a deepfake and consequently necessitate labelling or transparency.

However, in the case of merely supportive Al use, such as in post-processing during post-
production, the use of translation tools or noise reduction in sound and video material (see
above), there is no need to inform, keeping in mind the objectives of Art. 50 (4) Al-Act.
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Firstly, the meaning of the content is not significantly changed. Secondly, many Al tools used
for supportive purposes simply substitute activities which have been previously carried out
by humans with the assistance of tools like image editing software, software for audio post-
production or modelling. These activities however were not subject to any labelling or trans-
parency requirements at all (e.g. because of journalistic due diligence).

Art.50(2)sentence 3 Al-Act supports the position that the transparency obligation does not
apply to the mere assistive use of Al, because it stipulates that the requirement to label syn-
thetic content does not apply if the Al system merely performs a

'assistive function for standard editing or do not substantially alter the input data pro-
vided by the deployer or the semantics thereof".

This to Al-providers applying legal concept must apply a fortiori to professional journalistic
and editorial media outlets, which act as Al-deployer at a downstream level of the Al value
chain.

Also, some types of editing of media content are not covered by the legal definition in Art. 3
No.60 Al-Actin the first place. For example, it is not likely that retouching insignificant com-
ponents of a content or colour grading would be considered a ‘manipulation’.

Finally, the impact assessment argues that there should not be a requirement for transpar-
ency or labelling for the mere assistance of Al in newsrooms. For Newsrooms it would be
hard to show that they are trustworthy if they edit and check content, and then have to label
it as “Al generated”. This could make people less likely to trust the media outlet.

VAUNET therefore suggests clarifying in the code of practice that the supportive or assistive
use of Al systems in the creation or editing of media content without significant alteration
of the meaning of the content does not trigger the labelling requirement as a deepfake within
the meaning of Art. 3 No. 60 Al-Act. In summary, the use of Al as a supportive tool does not
constitute a deepfake.

b. It is essential to avoid contradictions with other legal provisions.

Audio and audio-visual media providers may be subject to a large number and variety of legal
transparency obligations of other regulations. In VAUNET's view, this should be considered
when interpreting and implementing Art. 50 (4) and (5) Al-Act to avoid legal uncertainty and
overwhelming users with transparency notices.

Commercial broadcasters may have transprency obligations under the advertising and la-
belling requirements for the protection of minors in the german media requlation(“Interstate
Media Treaty").

Journalistic due diligence also requires, among other things, the careful handling of virtual
elements, which could make it necessary to provide a reference to these under certain cir-
cumstances.
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Furthermore, the GDPR stipulates transparency requirements when personal data is pro-
cessed.

These regulations must be considered when applying Art. 50 (4) and (5) Al-Act, as there is a
risk of users being overwhelmed by the legally required warnings and notices. From the per-
spective of private media outlet, legal uncertainties or even contradictions between legal
requirements can also inhibit innovation.

6. No transparency requirement needed for third-party content

Media content is often produced by production companies on behalf of commercial broad-
casters. If the production company uses generative Al, they might be obliged to disclose this
as Al-deployer in accordance with Art. 50 (4) Al-Act, but not the broadcasters. For the latter,
the use of Al is generally not recognisable, especially if a necessary transparency notice is
not provided from the production company itself.

Itis therefore essential that the code of practice makes it clear that there is no transparency
or labelling requirement under Art. 50(4) Al-Act for private broadcasters if the media content
in question has not been produced by the broadcaster itself or by an affiliated company.

In such cases, the broadcaster would not meet the conditions for being classified as a de-
ployer of an Al system under Art. 50 (4) in conjunction with Article 3(4) Al-Act, even if the
broadcaster distributes the content in its programme.

lll. General Considerations on Art. 50(5) Al-Act.

Deployer of Al systems are required to make transparent if content that has been artificially
generated or manipulated and if this constitutes a deepfake, as outlined in Art 50(4) and (5)
Al-Act.

The information to be disclosed must be provided to the natural person ‘at the latest at the
time of the first interaction or exposure'in a 'clear and distinguishable manner'and must com-
ply with the applicable accessibility requirements.

The wording of the law gives the Al-deployer flexibility in determining how to implement the
disclosure in practice. This is strongly welcomed, as it allows for the flexible addressing of
media- and genre-specific particularities. For instance, references to Al-generated deep-
fakes in an audio distribution are subject to different technical and factual constraints than
those for the distribution of video via television or online platforms.

VAUNET therefore suggests a media-specific interpretation of the transparency require-
ment under Art. 50(5) Al-Act. When the modalities should be specified in an code of practice,
the particularities of the respective media genres (video, audio and online) and the imple-
mentation costs associated with the implementation must be taken into account.

In addition, the risks associated with the various types of possible labelling and transparency
notices should also be considered.



POSITION PAPER VAUNET

Verband Privater Medien

Researchin the press sector, for example, has demonstrated that Al labels(e.g. 'Al-generat-
ed')can have detrimental effects and potentially undermining the objective of fostering trust
in the information ecosystem.

Forinstance, a study by the University of Zurich found that people rate headlines labelled as
‘Al-generated' as less credible, even when the content is true and was created by a human.
The study also found that such labels could create the impression that an entire article has
been completely generated by Al, even if this is not true. The study therefore suggests that
labelling can reduce credibility, regardless of the accuracy of the content and its actual cre-
ation by Al or humans.*

Furthermore, the example of cookie banners shows that the number of notices can be det-
rimentalto achieving the desired purpose. This canresultina phenomenon known as'banner
blindness', where users become desensitised to the information provided.

The requirements of a code of practice regarding the modalities of transparency under Art.
50(5) Al-Act should always be subject to a full risk assessment. An evidence-based specifi-
cation based on the available studies is required.

In the light of the above, the interpretation of the notions 'in a clear and distinguishable man-
ner'and 'at the time of the first interaction or exposure' should consider the following princi-
ples:

1. Place and duration of transparency notices

Art.50(4)and(5)sentence 1Al-Act do not explicitly state where and for how long the required
information must be made transparent.

In particular, it cannot be inferred from the wording that each individual sequence repre-
senting a deepfake must be labelled - especially not if this sequence is an integral part of a
TV or radio programme. A general reference in the opening and/or closing credits of a pro-
gramme may therefore be sufficient.

It should also be noted that text overlays in individual user sequences are often perceived as
annoying and thus could have negative or even deterrent effects.

Linear programmes already contain numerous warnings and text overlays, for example due
to advertising or youth protection regulations. The inclusion of additional references to Al-
generated deepfakes in individual sequences could potentially overwhelm users, especially
if they had to be displayed permanently.

In this respect, broadcast distribution differs from labelling options in the context of social
media feeds, where hashtags or captions would be a conceivable addition to labels.

4 See. The Decoder, Menschen misstrauen als ,Kl-generiert” gekennzeichnete Schlagzeilen; abrufbar unter:
https://the-decoder.de/menschen-misstrauen-als-ki-generiert-gekennzeichneten-schlagzeilen/
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2. “Clear and distinguishable” transparency

When assessing whether a label or a transparency notice is ‘clear and distinguishable’, it
should be considered whether and where users can obtain further information from the me-
dia outlet about the use of Al.

Comprehensive explanations, for example on company websites, in company guidelines or
in general terms and conditions, may therefore be useful.

Furthermore, the wording of Art. 50 (5) Al-Act appears to be based on the recipient horizon
of 'natural person concerned'when defining the requirements for the notion of ‘in a clear and
distinguishable manner'. However, radio and TV providers cannot predict the exact group of
recipients of a programme, when complying with data protection requirements. Conse-
quently, it is generally not feasible to provide labelling or information panels adapted for dif-
ferent user groups.

The texts to be displayed must be therefore standardised as much as possible, including in
terms of their design and size.

If a programme's title clearly indicates its Al-based creation, further labelling may not be
necessary, even if the programme does not clearly fall into the artistic, satirical or fictional
categories. If aprovider discloses that a programme was generated by Al in terms of promo-
tion for the program, users are already sufficiently informed.

3. Consideration the costs and effort of implementation

Depending on the distribution channel and content, there may be varying technical and eco-
nomic hurdles for the implementation of labelling or transparency notices.

The implementation of Al labels, for example, requires a comprehensive technical infra-
structure. TV and radio broadcasters would have to, among other things, precisely docu-
ment the Al systems used in the production and distribution of content and ensure that the
labels are integrated correctly and consistently.

Disproportionately high implementation costs, which could have a particularly negative im-
pact on SMEs, would run counter to the purpose of the law and should therefore be avoided.
When drafting a code of practice, the implementation costs associated with ensuring trans-
parency should therefore be considered and should be limited to a proportionate level.

Art. 50 (2) Al-Act already explicitly provides for the relevant implementation costs and the
specific nature of the content concerned to be considered when introducing machine-read-
able labelling (e.g. watermarks) by Al providers.

It is therefore logical to also include corresponding considerations for the labelling of deep-
fakes by media providers downstream in the Al value chain, i.e. as deployers of generative
Al.

10
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IV. Labelling integrity and sovereignty along the Al value chain

If private media outlets are obliged to disclose the use of Al within the meaning of Art. 50 (4)
Al-Act, the made disclosure must be respected by subsequent players in the Al value chain.
The integrity of the label or transparency notice must therefore be preserved.

Social networks have developed their own standards for labelling Al-generated media con-
tent, which may conflict with transparency notices from media providers made available due
to Art. 50(4) Al-Act. Furthermore, very large online platforms may also be subject to labelling
obligations under Article 34, 35(1)(k) DSA.

VAUNET is of the opinion that, any labelling of media content distributed via platforms in the
scope of Art. 50(4) Al-Act may not be changed or overwritten by platforms.

At the same time, it is essential to prevent media content from journalistic-editorial provid-
ers from being incorrectly labelled as Al-generated by platforms themselves.

It is therefore vital to provide a code of practice that clarifies the importance of maintaining
theintegrity of labels and transparency notices regarding downstream providers in the value
chain. The code of practice should emphasise that the sovereignty for labeling or promoting
transparency to media content rests exclusively with the media outlets, especially in the
context of content distribution via Big-Tech-Platforms.

V. Concept of “direct interaction” - Clarification needed

Art. 50(1) Al-Act stipulates that Al provider must ensure that Al systems intended to interact
directly with natural persons are designed in such a way that the natural persons are in-
formed that they are interacting with an Al system.

In VAUNET's view, the concept of “direct interaction” presupposes that users actively carry
out actions with the Al system or actively exchange information with it.

Atechnical feedback channel capability of a transmission technology itself, asin HbbTV, for
example, istherefore insufficient for this purpose. Same applies regarding recommendation
engines which are based on the user's search or surfing behaviour. In both cases, there isno
necessity for transparency as it is when using a chatbot. Transparency notices would there-
fore be neither useful nor effective.

Recommendation systems, such as those found in streaming platforms or apps, do not meet
the criteria for the notion of “direct interaction” as defined in Art. 50 (1) Al-Act. VAUNET is
calling for a corresponding clarification in a code of practice.

11
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VI. Executive Summary

¢ Reliable media needs leeway: VAUNET welcomes the objective of Art. 50 Al-Act to pro-
tect society against misinformation, manipulation, fraud and identity fraud caused by
deepfakes. Meaningful transparency measures can help to achieve this objective. How-
ever, the implementation of transparency measures must be proportionate. This is es-
pecially important regarding the professional use of Al in journalistic-editorial media.

o Efficiencyandinnovation potential of Al must be protected: In a generally difficult eco-
nomic environment with inflationary cost increases, it is even more important for media
outletsto exploit the potential for efficiency and innovation offered by Al. The realisation
of this potential should not be hampered by excessive transparency or labelling require-
ments, especially when these could call into question the trustworthiness and value of
editorial content.

o Arisk-based interpretation of the deepfake concept is necessary: The risk-based ap-
proach of the Al-Act must be applied when interpreting the deepfake concept in Art. 3
No. 60 Al-Act and the transparency obligation in Art. 50(4) Al-Act. Content from requ-
lated journalistic-editorial media companies that is created and distributed using Al
does not pose the risks associated with deepfakes. For professionally created journal-
istic-editorial media content, a narrow interpretation of the regulation is required, that
is not sticked to the exact wording alone.

¢ There is no transparency obligation needed if editorial control is provided: Transpar-
ency as defined in Art. 50(4) Al-Act is not required if risks are excluded by other safe-
guards. If private media outlets carry out human review of content created by Al or if
editorial control and responsibility exist, there is no need for labelling or transparency
obligations. The exception for press publishers under Art. 50 (4) Al-Act must be equally
applicable to private broadcasters, in order to provide requlatory fairness.

o Differentiation between professional and manipulative use of Al needed: When apply-
ing the deepfake concept, a distinction must be made between professional media out-
lets and third parties acting with the intention to cause harm or deceive. The objectives
of Art. 50 Al-Act could be undermined if content created with the help of Al tools and
published under journalistic and editorial control and responsibility had to be labelled in
the same way as content created with the intention to deceive or harm.

e Alused as assistive tool does not create deepfakes: The supporting or assistive use of
Al systems without altering the meaning of acontent does not trigger alabelling or trans-
parency requirement. Thus, an excessive transparency requirement that encompasses
assistive Al use could compromise the credibility of content that has been editorially
checked and not altered.

e Avoidregulatory conflicts: Audio and audiovisual media providers are subject to a vari-
ety of legal transparency and labelling requirements. The interpretation of Art. 50(4)and
(5) Al-Act must take this into account. It is essential to avoid both legal uncertainty and
excessive numbers of transparency notices, overburdening users.

12
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e Media- and genre-specific implementation: A code of practice should be limited to
specifying the principles set out in Art. 50 (4) and (5) Al-Act. Providing a media-specific
specification of these requirements is sufficient - and indeed necessary - and can be
achieved by means of best practice examples and/or indicators that take into account
the specific characteristics of the media genres (audio, video, image). This approach
should ensure sufficient flexibility and scalability, too. It is also essential to consider the
financial implications of implementation to ensure that requlation facilitates the effec-
tive utilisation of Al, rather than impeding its growth.

¢ Transparency requirement must be proportionate: It cannot be inferred from the Al-
Act that labelling of each individual sequence -representing a deepfake - is necessary if
that sequence is an integral part of a TV or radio programme. A general reference in the
opening and/or closing credits of a programme can be sufficient.

¢ The notion of 'direct interaction' must be interpreted narrowly: Recommendation sys-
tems, such as those found on streaming platforms or apps, do not meet the definition of
“direct interaction” as outlined in Art. 50(1) Al-Act. VAUNET is calling for a corresponding
clarification of this point in a code of practice.
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