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1. General Remarks

VAUNET - Verband Privater Medien e. V. appreciates the opportunity to comment on the EU
Commission's White Paper and respectfully requests that the following considerations be taken
into account in the further consultation process.

VAUNET is the German umbrella organization of private media providers. It represents over 160
companies that provide private journalistic and editorial radio, television and streaming ser-
vices and distribute them via a variety of technical channels. With their offerings, its members
enrich Europe's media landscape through diversity, creativity and innovation.

Arobust andresilient digital infrastructure is essential to reliably supply users with high-quality
and diverse audiovisual media content via terrestrial, cable and satellite, as well as via the inter-
net. VAUNET therefore welcomes that the White Paper promotes the expansion of digital net-
works.

However, we urge caution in all structural and regulatory considerations to ensure the separa-
tion between infrastructure and content reqgulation, as outlined in the European Electronic
Communication Code (EECC), is maintained. Regulatory measures must always consider the
unique role private media plays in democracy, society and pluralism.

It is therefore essential to prevent direct and indirect financial burdens on audio-visual media
providers to facilitate the refinancing of media diversity. At the same time, it is important to
ensure that consumers have the easiest possible access to media services. It is important to
keep the expenditure of private households on infrastructure to a minimum. In this regard, the
European Union is performing better than the USA.

However, this situation should not be jeopardised by considerations on future telecommunica-
tions reqgulation aimed at concentrating the market on large pan-European companies. This
would have a detrimental impact on competitionin services, prices and supply, ultimately to the
detriment of private media and consumers.

Against this backdrop, VAUNET considers the comments in section 3.2.2. on Pillar Il and sce-
narios 4 and 6 of the White Paper described in the same context to be particularly critical.



POSITION PAPER VAUNET

Verband Privater Medien

2. Extension of the scope toinclude CDN

Section 3.2.2 of the white paper addresses proposals for measures to "complete the digital sin-
gle market". It is recommended that consideration be given to "extending the scope of existing
regulation" to achieve a regulatory framework that promotes investment. In particular, the in-
clusion of content delivery networks (CDN) and cloud providers in the EECC should be consid-
ered.

VAUNET believes thatitis not possible to assess these considerations based on the information
provided in the White Paper. Further clarification is needed on the specific legal implications of
extending the scope of application.

Nevertheless, it should always be noted that the use of CDN has advantages for both providers
and end users of audio-visual media. CDN shorten the path of data transport. This ensures an
optimal user experience by reducing latency. Concurrently, thisresultsinareductionin the load
on networks, which has a beneficial impact on energy consumption. Regardless of whether the
inclusion of CDN in the EECC is appropriate due to differences in business and service models
compared toinfrastructure operators, itis essential to preserve the advantages outlined above.

In particular, the reqgulatory inclusion of CON should not result in an increase in the costs of me-
dia distribution, meaning that the use of CDN can no longer be refinanced. However, this is to
be feared if CDN providers are burdened with additional costs due to requlatory and administra-
tive requirements, which they pass on to downstream markets.

3. VAUNET maintains its position against any direct or indirect infrastructure contributions

VAUNET fully welcomes the European Commission's objective of enhancing connectivity ca-
pacities. Private media providers are dependent on being able to reach the broadest possible
population with their content.

However, VAUNET believes that regulatory instruments should not result in market distortions.
VAUNET welcomes the statement in section 3.2.2 of the White Paper that there has been virtu-
ally no requlatory intervention in the contractual relationships of market participants in the
transit and peering market and that the interconnection market is generally functioning well.
Consequently, the idea of so-called “infrastructure charges” or “network fees” is rightly not ex-
plicitly pursued further in the White Paper.

This aligns with the findings of the EU COM consultation "The Future of the electronic commu-
nications sector and infrastructur” held on October 10, 2023." In this consultation, a broad ma-
jority from business, science and civil society expressed opposition against the introduction of
direct or indirect infrastructure charges, citing the absence of a market failure necessitating
regulation.

! Results of the exploratory consultation on the future of the electronic communications sector and its in-
frastructure | Shaping Europe's digital future (europa.eu)



https://digital-strategy.ec.europa.eu/en/library/results-exploratory-consultation-future-electronic-communications-sector-and-its-infrastructure
https://digital-strategy.ec.europa.eu/en/library/results-exploratory-consultation-future-electronic-communications-sector-and-its-infrastructure
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Nevertheless, the White Paper states surprisingly that cases requiring regulation must be con-
sidered in the future:

"...subject to careful assessment, policy measures could be envisaged to ensure swift res-
olution of disputes. For example, the commercial negotiations and agreements could pos-
sibly be further facilitated by providing for a specific timeline and by considering the pos-
sibility for requests for dispute resolution mechanisms, in case commercial agreements
could not be found within a reasonable period of time."

Scenario 4(p. 36) described in the same context also aims for "a requlatory level playing field and
equivalent rights and obligations for all actors and end-users of digital networks", without speci-
fying standards or even definitions for "equivalent obligations".

And finally, the White Paper refers to the European Declaration on Digital Rights and Principles
for the Digital Decade 2022, which contains a call for a set of rules in which all market partici-
pants should make a "fair and proportionate contribution" to the costs of telecommunications
infrastructures.?

Against this backdrop, the impression arises that the EU COM is still considering the idea of net-
work fees.

Therefore, VAUNET once again urges to reject any requlatory intervention in the telecommuni-
cations market that imposes direct or indirect payment obligations on audiovisual media,
whether through a dispute resolution mechanism, mandated negotiations or other mechanisms
that effectively amount to network charges for data-intensive services.

Network fees not only jeopardize the innovation and competitiveness of the media, but also plu-
ralism. Network fees should therefore be rejected including for the following reasons:

e Private media providers do not "generate" data traffic. Rather, it is the end users who
trigger data transport on the internet with their demand for content and pay the tele-
communications providers for this. Any obligation to pay an infrastructure contribution
therefore leads to an unjustified double payment for the same service.

e Audiovisual media providers are already investing heavily in digital infrastructures for
the benefit of end users and telecommunications providers. Some private media pro-
viders already pay fees for data transport and compression, e.g.to CDN providers, based
on contractual agreements. In addition, private media provide high-quality content,
which increases the demand for broadband connections. Infrastructure providers
therefore benefit from investments made by private media in content production and
distribution.

e Private media also make a significant contribution to reducing bandwidth. In addition to
CDN, they often use compression and caching technology, which can reduce data

2 EUR-Lex - 52022DC0028 - EN - EUR-Lex (europa.eu); Chapter ll, Solidarity and inclusion.



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022DC0028
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volumes. This increases the efficiency and sustainability of digital infrastructures, also
to the benefit of infrastructure providers.

e The data-dependent costs of digital infrastructures have not increased in recent years.
Onthe contrary: they are falling.®* According to a reliable study, the financial situation of
many telecommunications providers is in fact "healthy",* while other surveys indicate
that data volumes are falling rather than rising.® As a result, there is still no clear objec-
tive reason forregulatory intervention, in addition to the considerations already cited by
the EU Commissionitselfinthe White Paper. BEREC therefore also expressly states that
it believes that the market is functioning.

e The introduction of the "sender-party-network-pays" principle in South Korea has de-
monstrably led to a decline in investment in infrastructure and ultimately to a slowdown
in Internet traffic. Service providers have relocated abroad or even had to shut down
their services.®

e Such arequlation risks a material distortion of competition (1) among different sizes of
telcos and(2) given telcos compete with audiovisual media service providers and simply
risk a value transfer at a time when the European audiovisual media sector is going
through unprecedented change.’

e Finally, the principle of net neutrality, which is not mentioned in the White Book, re-
quiresall datatobe treated equally. This applies not only to transport, but also to pricing.
Infrastructure charges present ariskto this principle. They entail the possibility that the
negotiation of payments will lead to preferential treatment of certain services or to a
reduction in the data quality of other services. 8

4, Spectrum management and frequency policy

The white paper also recommends that opportunities for cooperation between national and
European levels should be examined (section 3.2.5.1). This also includes a stronger localisa-
tion of frequency planning at the European level. According to scenario 6, the aim should be
to create a single internal market for all market participants that includes harmonised spec-
trum reqgulation at EU level.

The VAUNET would like to make to points. Firstly, considerations regarding frequency regu-
lation must not be at the expense of broadcasting. There is no apparent reason or need for
this. Secondly, the shift of frequency allocation to the European level suggested in Scenario

3 WIK Report (bundesnetzagentur.de)

4 https://www.mtn-c.com/product/network-operator-forecast-through-2026-june-2022-update/

5> Microsoft Word - BEREC BoR (22) 137 BEREC preliminary-assessment-payments-CAPs-to-ISPs (eu-
ropa.eu)

6 WIK Report (bundesnetzagentur.de); p. 36 ff.

7 The European observatory says telcos account for most pay tv subscriptions:
www.obs.coe.int/en/web/observatoire/-/svod-us-powerhouses-and-european-broadcasters-fight-back

8 BEREC Response to the EC Exploratory Consultation on the future of the electronic communications sec-
tor and its infrastructure, BoR (23) 131d



https://www.bundesnetzagentur.de/EN/Areas/Telecommunications/Companies/Digitisation/Peering/download.pdf?__blob=publicationFile&v=1
https://www.berec.europa.eu/system/files/2022-10/BEREC%20BoR%20%2822%29%20137%20BEREC_preliminary-assessment-payments-CAPs-to-ISPs_0.pdf
https://www.berec.europa.eu/system/files/2022-10/BEREC%20BoR%20%2822%29%20137%20BEREC_preliminary-assessment-payments-CAPs-to-ISPs_0.pdf
https://www.bundesnetzagentur.de/EN/Areas/Telecommunications/Companies/Digitisation/Peering/download.pdf?__blob=publicationFile&v=1
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B is limited by competences stated under European law. Above all, the principle of subsidi-
arity must be upheld, e.g. regarding frequencies used for terrestrial broadcasting. For in-
stance, the principle of subsidiarity must be upheld regarding frequencies used for the ter-
restrial distribution of media services, as these can only be dealt with at Member State level
due to national characteristics.

Furthermore, the approach of providing globally harmonized frequencies for the production
of media content (PMSE) is a crucial aspect of pan-European and global media production.
The media and culture industry relies on the usability of the entire 470-694 MHz frequency
range and free access to satellite communication throughout Europe.

The VAUNET also assumes a positive development of private local networks. For instance,
campus networks in companies or at events provide an opportunity to respond to the indi-
vidual needs of private media offerings in connection with electronic communication net-
works. However, VAUNET still sees aneed for actionin the area for transnational media pro-
ductions. Above all, a framework is needed that ensures the uncomplicated and short-term
use of private and locally unbound networks.

5. Final Remarks

Ultimately, in light of the potential for a Digital Networks Act, VAUNET reiterates the fundamen-
tal tenet that any requlatory intervention should be founded upon a transparent and inclusive
process, accompanied by a comprehensive analysis. It is imperative that the necessity for reg-
ulatory intervention is substantiated by evidence.

In line with the European Commission's Better Requlation Principles, any proposed legislation
should therefore undergo adue processinthe form of acomprehensive public consultation with
all relevant stakeholders. In connection with the effects on the telecommunications market to
be analyzed, this also requires an impact assessment for those affected.

This is particularly relevant for private media providers, whose cost-intensive journalistic and
editorial content plays a vital role in ensuring pluralism and democracy in Europe. A media com-
patibility test is therefore crucial for any regulatory intervention. The VAUNET is committed to
contributing to such a test in the future.



